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The Florida Open Beaches Act
 

 

Subchapter 1. GENERAL PROVISIONS

 

§ 1.1 Definitions
 

In this chapter:

 

 

(1) "Construction" means causing or carrying out any building, bulk-heading, filling, clearing, excavation, or any substantial improvement to land or the size of any structure.

 

(2) "DEP" means the secretary of the Florida Department of Environmental Protection and the resources under his or her management.

 

(3) "Line of vegetation" means the extreme seaward boundary of natural vegetation which spreads continuously inland.

 

(4) "Littoral owner" means the owner of land adjacent to the shore and includes a lessee, licensee, or anyone acting under the littoral owner's authority.

 

(5) "Local government" means a municipality, county, or any other political subdivision of the state.

 

(6) "Public beach" means any beach area, whether publicly or privately owned, extending inland from the line of mean low tide to the line of vegetation bordering on the Gulf of Mexico to which the public has acquired the right of use or easement to or over the area by prescription, dedication, presumption, or has retained a right by virtue of continuous right in the public since time immemorial, as recognized in law and custom. This definition does not include a beach that is not accessible by a public road or public ferry as provided in Section 2.14 of this code.

 

 

 

SUBCHAPTER 2. ACCESS TO PUBLIC BEACHES
 

§ 2.1 Policy and Rules
 

(a) It is declared and affirmed to be the public policy of this state that the public, individually and collectively, shall have the free and unrestricted right of ingress and egress to and from the Sovereign Submerged Lands that border the Atlantic Ocean and Gulf of Mexico.  The public shall have the free and unrestricted right of ingress and egress to the area extending from the line of mean high tide to the line of vegetation bordering on the these same waters by virtue of, and for the purposes of Customary Use.

 

(b) The legislature recognizes that, in order to provide and maintain public facilities and public services to enhance access to and safe and healthy use of the public beaches by the public, adequate funds are required to provide public facilities and public services. Any local government responsible for the regulation, maintenance, and use of such beaches may charge reasonable fees pursuant to its authority to cover the cost of discharging its responsibilities with respect to such beaches where fees are offset by the economic and tax benefit such access brings to that local government, provided such fees do not exceed the cost of such public facilities and services, are levied for a time period not less than one day, and do not unfairly limit public access to and use of such beaches. 

 

(c) The attorney general shall strictly and vigorously enforce the prohibition against encroachments on and interferences with the public beach access and use where provided as lawful in this act. The attorney general shall develop and publicize an enforcement policy to prevent and remove any encroachments and interferences on the public beach or a recognized access to it. The DEP will assist the attorney general in investigating and enforcing this subchapter.

 

(d) The DEP shall vigorously and entirely investigate any reported violation of this act and will have the authority to execute immediate action to remove encroachments on and interferences with the public beach access as consistent with this section.

 

(e) The DEP will create, manage and maintain an archive including all lateral access points to the beaches of the state that are available to the general public, including those open by prescription, prescriptive easement, or any other legal means.

 

(f) The DEP will vigorously investigate any petition it receives regarding a claim that an access is open by prescription or through the establishment of prescriptive easement.  The attorney general will review the investigation findings and issue an opinion as to whether or not an access is open by prescription and take subsequent action to ensure its availability to the public consistent with this section.

 

(g) The DEP shall promulgate rules consistent with the policies established in this section:

 

(1) acquisition by local governments or other appropriate entities or public dedication of access ways sufficient to provide adequate public ingress and egress to and from the beach within the area described in the state’s growth management act and local government comprehensive plans.

 

(2) protection of the public easement from erosion or reduction caused by development or other activities on adjacent land and beach cleanup and maintenance;

 

(3) local government prohibitions of vehicular traffic on public beaches, provision of off-beach parking, and other minimum measures needed to mitigate for any adverse effect on public access and dune areas;

 

(4) imposition of beach access, user, or parking fees and reasonable exercises of the police power by local governments with respect to public beaches;

 

(5) contents and certification of beach access and use plans and standards for local government review of construction on land adjacent to and landward of public beaches; and

 

(6) construction on land adjacent to and landward of public beaches and lying in the area either up to the first public road generally parallel to the beach or to any closer public road not parallel to the beach, or to within 1,000 feet of mean high tide, whichever is greater, that affects or may affect public access to and use of public beaches.

 

(e) The DEP may not adopt a proposed rule or any provision of a proposed rule, including any certification under this subchapter, if the attorney general has certified in writing that the rule or provision would allow encroachments on public beaches or obstructions, barriers, or restraints to public access and use of public beaches contrary to the policies declared and affirmed in this section.

 

(f) This section is superior to, and modifies Florida Statute 161 for those rules and topics covered here.

 

 

2.2 Definitions
 

In this subchapter, "public beach" or ”beach” means the area extending from the line of mean low tide to the line of vegetation bordering on the Atlantic and Gulf of Mexico. Upland access zone will be those lands 1,000 feet inland of the landward most point of the vegetation line that are owned by any local or state government, beach access points open by prescription, road or other publicly available transportation right of ways.

 

2.3 Prohibition
 

(a) It is an offense against the public policy of this state for any person to create, erect, or construct any obstruction, barrier, or restraint that will interfere with the free and unrestricted right of the public, individually and collectively, lawfully and legally to enter or to leave any beach or to use any beach or any larger area abutting on or contiguous to a public beach if the public has acquired a right of use or easement to or over the area by prescription, dedication, or has retained a right by virtue of continuous right in the public.

 

(b) Unless properly certified as consistent with this subchapter, no person may cause, engage in, or allow construction landward of and adjacent to a public beach within the area described in Section 2.2 in a manner that will or is likely to affect adversely public access to and use of the public beach.

 

(c) State or national park are park lands, wildlife management areas, state recreation areas, wilderness areas, or preserves.

 

 

 

2.4 Denial of Access by Posting
 

(a) As used in this section, "public beach" means the area extending from the line of mean low tide of the Atlantic Ocean and Gulf of Mexico to the line of vegetation bordering on the Atlantic Ocean and Gulf of Mexico, or to a line 200 feet inland from the line of mean low tide, whichever is nearer the line of mean low tide, if the public has acquired a right of use or easement to or over the area by prescription, dedication, or has retained a right by virtue of continuous right in the public.

 

(b) No person may display or cause to be displayed on or adjacent to any public beach any sign, marker, or warning, or make or cause to be made any written or oral communication which states that the public beach is private property or represent in any other manner that the public does not have the right of access to the public beach as guaranteed by this subchapter.

 

 

2.5 Denial to, and preservation of upland access zone

(a) It will be a violation of this section for any government entity to restrict access to the beaches of the state through restrictions on or the creation of impediments to, the lawful, reasonable and customary use of public lands and easements in the upland access zone or any part thereof.

(b) Any municipality, county government or agency must submit a plan to the DEP where any section of road right-of-way contained in the upland access zone is to be abandoned or vacated.  Public property can only be vacated, sold or abandoned in the upland access zone where it is clearly to the benefit of the public at large, where current or future access to the state’s beaches will clearly not be negatively impacted, and where the action will net an increase in access to the public in that location.

(c) It will be a violation of this section for any government entity to vacate, abandon, sell or cede public property in the upland access zone where the intent of such action is to impede, restrict or eliminate lawful access to the beaches of the state.

 

(d) Any municipality, county government or agency must submit a plan to the DEP where any section of road right-of-way contained in the upland access zone or where road right-of-way parking is to be restricted, impeded, reduced, limited or banned to ensure that customary and reasonable access is not negatively affected.  Vehicle parking on road right-of-ways in the upland access lands can only be restricted in accordance with the specific rules of the Florida Department of Transportation.  Local governments will not have discretionary power to prohibit vehicular parking in the upland access zone.
 

(e) It will be a violation of this section for any government entity to restrict vehicular parking in the upland access zone where the intent of such action is to impede, restrict or eliminate lawful access to the beaches of the state.

 

(f) Any local government restriction on vehicular parking currently in practice that is not consistent with sub section 2.5(d) and 2.5 (e) must be repealed within ninety (90) days of this act being approved by the Florida Legislature.

 

§ 2.6 Beach Access and Use Plans
 

(a) Each local government with ordinance authority over construction adjacent to public beaches and each county that contains any area of public beach within its boundaries shall adopt a plan for preserving and enhancing access to and use of public beaches within the jurisdiction of the local government. Such beach access and use plans must be consistent with the policies in Florida statutes 161 and the rules promulgated there-under and shall to the greatest extent practicable incorporate the local government's ordinary land use planning procedures. A municipality may adopt and apply any appropriate ordinances within its extraterritorial jurisdiction to effect the purposes of this subchapter.

 

(b) Local governments shall submit proposed beach access and use plans to the DEP for certification as to compliance with such policies and rules and to the attorney general for review and comment. The DEP shall act on a local government's proposed beach access and use plan within sixty (60) days of submission by either approving the plan or denying certification. In the event of denial, the commissioner shall send the proposed plan back to the originating local government with a statement of specific objections and the reasons for denial, along with suggested modifications. On receipt, the local government shall revise and resubmit the plan. The DEP's certification of local government plans shall be by adoption into the rules under this code.

 

(c) A littoral owner proposing construction adjacent to and landward of a beach in the area described in Section 1.2(g)(6) of this code shall submit a development plan to the appropriate local government. The local government shall forward the development plan to the DEP and the attorney general no less than ten (10) working days prior to acting on the development plan. The DEP or the attorney general may submit comments on the proposed construction to the local government.

 

(d) The local government shall review the proposed development plan and the DEP's and attorney general's comments and other information the local government may consider useful to determine consistency with the local government's beach access and use plan.

 

(e) If the proposed construction is required to be permitted by the local government under Florida statutes 161, the local government shall consider the issuance of the permit concurrently with the certification under this section, unless otherwise provided by rules promulgated under Section 2 of this code.

 

(f) The local government, after considering all appropriate information, shall make the determination and shall certify that the construction as proposed either is consistent with the local government's beach access and use plan or is inconsistent with the local government's beach access and use plan, in which case the local government must specify how the construction is inconsistent with the plan.

 

(g) The local government may include in the certification any reasonable terms and conditions it finds necessary to assure adequate public beach access and use rights consistent with this act.

 

(h) The requirements of this section take effect only on adoption of final rules by the DEP under Section 2 of this act.

 

2.7 Vehicular traffic on coastal beaches

(a) Vehicular traffic, except that which is necessary for cleanup, repair, or public safety, and except for traffic upon authorized local or state dune crossovers, is prohibited on the dunes or native stabilizing vegetation of the dune system of coastal beaches. Except as otherwise provided in this section, any person driving any vehicle on, over, or across any dune or native stabilizing vegetation of the dune system shall be guilty of a misdemeanor of the second degree, punishable as provided in s. 775.082 or s. 775.083. 

(b)  Vehicular traffic, except that which is necessary for cleanup, repair, or public safety, or for the purpose of maintaining existing licensed and permitted traditional commercial fishing activities or existing authorized public access ways, is prohibited on coastal beaches except where it has been authorized under statute 161.58 prior to this act. 

 

1) In those counties were vehicles are allowed on the public beaches, vehicular traffic can only be prohibited on all or part of these beaches by a vote of at least two-thirds of the registered voters who reside in the county provided that 70% of peak user demand is available in the form of off-beach parking in the immediate area to be affected. 

 

2) Where vehicular traffic is not allowed on the state’s beaches, a local government shall be authorized by a three-fifths vote of its governing body to charge a reasonable fee for vehicular traffic access consistent with this section. The revenues from any such fees shall be used only for beach maintenance; beach-related traffic management and parking; beach-related law enforcement and liability insurance; or beach-related sanitation, lifeguard, or other staff purposes. Except where authorized by the local government, any person driving any vehicle on, over, or across the beach shall be guilty of a misdemeanor of the second degree, punishable as provided in s. 775.082 or s. 775.083.



2.8 Beach Nourishment Funding by State or Local Government.

 

The DEP will create and publish rules related to the nourishment of the state’s beaches where the need for such has been established by the DEP.  These rules will include a prohibition on the use of public funds for nourishment where reasonable beach access is not provided.

 

Beaches that do not qualify for nourishment under DEP guidelines will be ineligible to receive nourishment funding from any governmental body, including state, county or municipal governmental bodies or agency therein.

 

Reasonable beach access will be defined by the DEP in accordance with the needs of the citizens and visitors to the state and the definition will include, but is not limited to, the following minimum standards:

 

(a) To be considered for nourishment funding, a public beach must contain a lateral public pedestrian access, available to all citizens, at minimum every 700 feet along the coastline. Excluded from this provision are lands within a state or national park.

 

(b) The DEP must also consider in its definition of reasonable access the ability of beach visitors who are not within walking distance, are disabled, or unable to walk, to be able to obtain access to the state’s beaches by parking a vehicle at an access point.

 

(c) Beaches that lie seaward of private, membership-based clubs and resorts that do not meet the conditions in this provision cannot receive public nourishment funds.

 

(d) Any county or municipality in violation of this act cannot receive nourishment funds for beaches within its boundaries.

 

(e) Beaches not qualified to receive nourishment funds under this section or under the rules of the DEP cannot receive emergency funding as described in statute 161.111 until the conditions of this section have been met.

 

(f) Beaches that lie seaward of hotels, motels, inns and other commercial interests that provide lodging in accordance with tourism of the state will qualify for nourishment funds where fee-based lodging is available to the general population without a requirement of membership and are non-discriminatory.

 

 

 

§ 2.9 Boundaries for Areas With No Marked Vegetation Line

 

(a) To determine the "line of vegetation" in any area of public beach in which there is no clearly marked line of vegetation (for instance, a line immediately behind well-defined dunes or mounds of sand and at a point where vegetation begins) recourse shall be to the nearest clearly marked line of vegetation on each side of the unmarked area.

 

(b) The "line of vegetation" for the unmarked area shall be the line of constant elevation connecting the two clearly marked lines of vegetation on each side.

 

(c) If the elevation of the two points on each side of the area are not the same, the extension defining the "line of vegetation" shall be the average elevation as between the two points, but if there is no clearly marked line of vegetation, the " line of vegetation" shall not extend inland further than 200 feet from the seaward line of mean low tide.

 

 

§ 2.10 Line of Vegetation Unaffected by Certain Conditions

 

(a) The "line of vegetation" is not affected by the occasional sprigs of salt grass on mounds and dunes or seaward from them and by artificial fill, the addition or removal of turf, or by other artificial changes in the natural vegetation of the area.

 

(b) If the changes listed in Subsection (a) of this section are made and the vegetation line is obliterated or is created artificially, the line of vegetation shall be determined in the same manner as in those areas covered by Section 2.9 of this code, but if there is a vegetation line consistently following a line more than 200 feet from the seaward line of mean low tide, the 200-foot line shall constitute the landward boundary of the area subject to public easement until a final court adjudication establishes the line in another place.

 

 

(c) A line of vegetation established as described by this subsection is the landward boundary of the public beach and of the public easement for all purposes. Fee title to all submerged land as described in this code shall remain in the State of Florida.

 

 

§ 2.11 Enforcement

 

(a) The attorney general, individually or at the request of the DEP, or any county attorney, district attorney, or criminal district attorney shall file in a district court of Leon County, or in the county in which the property is located, a suit to obtain either a temporary or permanent court order or injunction, either prohibitory or mandatory, to remove or prevent any improvement, maintenance, obstruction, barrier, or other encroachment on a public beach, or to prohibit any unlawful restraint on the public's right of access to and use of a public beach or other activity that violates this chapter.

 

(b) In the same suit, the attorney general, the DEP, county attorney, district attorney, or criminal district attorney may recover penalties and the costs of removing any improvement, obstruction, barrier, or other encroachment if it is removed by public authorities pursuant to an order of the court.

 

(c) A person who, or government or commercial entity that violates this chapter is liable for a civil penalty of not less than $100 and not more than $50,000. Each day the violation occurs or continues is a separate violation.

 

(d) The attorney general, either individually or at the request of the commissioner or any county attorney, may bring a suit for a declaratory judgment to try any issue affecting the public's right of access to or use of the public beach.

 

 

 

§ 2.12 Declaratory Judgment Suits

 

(a) A littoral owner whose rights are determined or affected by this subchapter may bring suit for a declaratory judgment against the state to try the issue or issues.

 

(b) Service of citation on the state shall be made by serving the citation on the attorney general.

 

 

§ 2.13 Prima Facie Evidence
 

In a suit brought or defended under this subchapter or whose determination is affected by this subchapter, a showing that the area in question is located in the area from mean low tide to the line of vegetation is prima facie evidence that:

 

(1) the title of the littoral owner does not include the right to prevent the public from using the area for ingress and egress to the sea; and

 

(2) there is imposed on the area a common law right or easement in favor of the public for ingress and egress to the sea.

 

 

 

§ 2.14 Area Not Covered by Subchapter
 

(a) None of the provisions of this subchapter apply to beaches on islands or peninsulas that are not accessible by a public road or ferry facility for as long as the condition exists.

 

(b) A local government or local official may not adopt, apply, or enforce a beach access and use plan or any other provision of this subchapter within a state or national park area, wildlife refuge, or other designated state or national natural area.

 

 

 

§ 2.15 State or National Park Covered by Subchapter
 

This subchapter applies to any island or peninsula that is a state or national park or wildlife management area regardless of whether the island or peninsula is accessible by public road or ferry facility.

 

 

§ 2.16 Government Agencies and Subdivisions
 

(a) The provisions of this subchapter do not prevent any agency, department, institution, subdivision, or instrumentality of this state or of the federal government from erecting or maintaining any groin, seawall, barrier, pass, channel, jetty, or other structure as an aid to navigation, protection of the shore, fishing, safety, or other lawful purpose authorized by the constitution or laws of this state or the United States.

 

(b) No local government may regulate vehicular traffic so as to prohibit vehicles from an area of public beach or impose or increase public beach access, parking, or use fees in any manner inconsistent with the policies of Section 2.1(b) of this code or the rules promulgated there under.

 

(c) A local government proposing to adopt or amend such vehicular traffic regulations, except those for public safety, or fees shall submit a plan detailing the proposed action to the attorney general and the commissioner for review. The commissioner shall certify whether the proposed action is consistent or inconsistent with such policies and rules. Certifications of consistency shall be by adoption into the rules promulgated under Section 2.7 of this code.

 

 

(d) State-owned or public land not specifically exempted by this chapter shall be subject to the same requirements of this chapter.

 

 

§ 2.17 Effect on Land Titles and Property Adjacent to and on Beaches
 

The provisions of this subchapter shall not be construed as affecting in any way the title of the owners of land adjacent to any state-owned beach bordering on the seaward shore of the Atlantic Ocean or Gulf of Mexico or to the continuation of fences for the retention of livestock across sections of beach which are not accessible to motor vehicle traffic by public road or by beach.

 

 

§ 2.18 Effect of Subchapter on Definition of Public Beach
 

None of the provisions of this subchapter shall reduce, limit, construct, or vitiate the definition of public beaches which has been defined from time immemorial in law and custom.

 

 

§ 2.19 Disclosure to Purchaser of Property
 

(a) A person who sells or conveys an interest, other than a mineral, leasehold, or security interest, in real property located within one mile of the erosion control line must include in any executory contract for conveyance the following statement:

 

The real property described in this contract is located within one mile of the erosion control line of a Florida Beach. If the property is in close proximity to a beach fronting the Atlantic Ocean or Gulf of Mexico, the purchaser is hereby advised that the public has acquired a right of use or easement to or over the area of any public beach by prescription, dedication, or presumption, or has retained a right by virtue of continuous right in the public since time immemorial, as recognized in law and custom.

 

The extreme seaward boundary of natural vegetation that spreads continuously inland customarily marks the landward boundary of the public easement. If there is no clearly marked natural vegetation line, the landward boundary of the easement is as provided by Section 2.19.

 

State law prohibits any obstruction, barrier, restraint, or interference with the use of the public easement, including the placement of structures seaward of the landward boundary of the easement. STRUCTURES ERECTED SEAWARD OF THE VEGETATION LINE (OR OTHER APPLICABLE EASEMENT BOUNDARY) OR THAT BECOME SEAWARD OF THE VEGETATION LINE AS A RESULT OF NATURAL PROCESSES SUCH AS SHORELINE EROSION ARE SUBJECT TO A LAWSUIT BY THE STATE OF FLORIDA TO REMOVE THE STRUCTURES.

 

The purchaser is hereby notified that the purchaser should:

 

(1) determine the rate of shoreline erosion in the vicinity of the real property; and

 

(2) seek the advice of an attorney or other qualified person before executing this contract or instrument of conveyance as to the relevance of these statutes and facts to the value of the property the purchaser is hereby purchasing or contracting to purchase.

 

(b) If there is no executory contract for conveyance, the statement must be delivered to, and receipt thereof acknowledged by, the purchaser prior to closing the transaction.

 

(c) Failure to include the statement in an executory contract for conveyance shall be grounds for the purchaser to terminate such contract, and upon termination any earnest money shall be returned to the party making the deposit.

 

(d) Failure to provide this statement prior to closing, either in the executory contract for conveyance or in a separate written statement, shall constitute a deceptive act.

 

(e) This section, or the failure of a person to give or receive the notice required by this section, does not diminish or modify the beach access and use rights of the public acquired through statute or under common law.
 

 

§ 2.20 Beach Access Public Awareness and Education
 

(a) Lateral beach access points that are available to the public must be marked with signage as specified by the DEP with the exception of access points publicly owned but never cleared and never used for the purpose of access.

 

(b) The DEP will fund the creation of signs.  Municipalities and or county government will be responsible for installing and maintaining signs.

 

(c) The DEP will make its archive of lateral beach access points available to the general public by publishing the archive to the Internet.

 

 

 

 

SUBCHAPTER 3. COUNTY REGULATION OF PUBLIC USE OF BEACHES
 

§ 3.1 Definitions
 

In this subchapter, "beach" or “public beach” shall have the same definition as provided in Section 1.1 of this code.

 

“Commission” is the local elected body for a county with waters bordering the Atlantic Ocean or Gulf of Mexico.  The term commission is used here to include county elected bodies even though that may be referred to under another name such as “council” or “Supervisors”.

 

“Local Government” will include municipal or county governments whose boundaries border the Atlantic Ocean or Gulf of Mexico.

 

“Fishing” in this section refers to recreational fishing with rod & reel or with line where bag limits and other rules published by the Florida Fish and Wildlife Conservation Division are observed.  It does not include fishing with nets, spears, toxins or explosives.  It does not include commercial fishing.  

 

“Surfing” is the practice of using a surfboard, body board or only the rider’s body to ride waves.  It does not include any other device that must use any method of propulsion other than the wave and the swimming action of the rider.

 

“Swimming” includes wading, walking, standing, or bathing in the waters of the state’s beaches. 

 

 

§ 3.2 County Regulatory Authority
 

(a) The commission of a county bordering on the Atlantic Ocean or Gulf of Mexico or its tidewater limits, by order, may regulate motor vehicle traffic, on any beach within the boundaries of the county, including prohibiting motor vehicle traffic on any natural or man-made sand dune or other form of shoreline protection, and may prohibit the littering of the beach and may define the term "littering."

 

(b) The commission of a county bordering the Atlantic Ocean or Gulf of Mexico or its tidewaters, by order, may regulate the possession of animals on the beach within its boundaries, including but not limited to prohibiting animals to run at large on said beach.

 

 

(c) The commission of a county bordering on the Atlantic Ocean or Gulf of Mexico or its tidewater limits, by order, may prohibit the use and possession of all glass containers and products on a beach in the unincorporated area of the county. The commissioners shall not prohibit any one or several glass products to the exclusion of any others.

 

(d) Regulation under Subsection (a) of this section that prohibits vehicles from an area of public beach is subject to Section 2.16 of this code.

 

 

§ 3.3 Notice of Hearing
 

(a) Before the commission adopts an order under Section 3.2 of this code, it must publish notice of the intention to adopt the order in at least one newspaper with general circulation in the county.

 

(b) The notice shall state the time and place of the public hearing on the proposed order and that interested persons may obtain copies of the proposed order from the commission.

 

 

§ 3.4 Copies of Order
 

The commission shall make copies of the proposed order available to interested persons.

 

 

 

§ 3.5 Public Hearing
 

(a) Not less than one month but more than two weeks after notice is published, the commission shall conduct a hearing at the time and place stated in the notice.

 

(b) At the hearing, the commission shall allow all interested persons to express their views on the proposed order.

 

 

§ 3.6 Traffic Regulations
 

If the order includes a traffic regulation, the order shall provide for signs that are designed and posted in compliance with the current provisions of Florida Statutes on Traffic Control Devices for Streets and Highways, stating the applicable speed limit, parking requirement, or that vehicles are prohibited.

 

§ 3.7 Beach closures and regulation of personal safety

 

The beaches and adjacent waters of the state cannot be closed to the general public because of natural environmental phenomenon that may pose a risk to the health or safety of users with such risks including inclement weather, high surf, high winds, the presence of dangerous marine life, or other unforeseen environmental hazards.  However, a state, county or municipal government may post appropriate warnings and may designate, use, advertise or post the phrase “closed beach” or versions thereof, to indicate potential risk to personal safety and that certain public safety services may have been “closed” or suspended to maintain and protect the well-being of public-safety employees.  After such an advisory has been issued, public-safety employees can refuse to render services to those willfully disregarding the advisory where public-safety employees feel rendering such services could pose a risk to their personal safety.

 

This provision does not apply to those under the age of 18, persons intoxicated by drugs or alcohol, those with diminished mental capacity, or who are not capable of understanding the meaning of the advisory.

 

3.8 Protected recreational interests: swimming, fishing and Surfing.

 

 

The legislature recognizes that certain customary recreational uses of the beaches of the state contribute to the enjoyment of citizens, are of economic benefit, and are part of the state’s history and culture.  The recreational interest of swimming, fishing and surfing in the waters of the state’s beaches cannot be made subject to any general prohibition to ban these practices from any public beach.

 

 

Surfing using a surfboard cannot be banned or prohibited on the states beaches and adjacent waters.  The use of a surfboard can be regulated regarding public safety including the adoption of rules by the commission where:

 

a) Mandating the use of a tether device or “leash” to prevent runaway boards.

 

b) Mandating surfers do not interfere with those fishing from fishing piers where a no-surfing zone can be established extending no more than 150 feet on any side of a fishing pier.

 

 

 

§ 3.9 Criminal Penalties
 

In any order adopted under this subchapter, the commission may adopt the following criminal penalties for violation of the order:

 

(1) for a first conviction, a fine of not less than $50; nor more than $100;

 

(2) for a second conviction, a fine of not less than $100 nor more than $200;

 

(3) for any subsequent convictions after the second conviction, a fine of not less than $200 nor more than $1,000 or confinement in the county jail for not more than 60 days, or both.

 

 

§ 3.10 Order Prevails Over State Law
 

If an order adopted under this subchapter conflicts with the general law of the state, the order shall control over the state law, and in cases of violation, prosecution may be maintained only under the order.

 

 

§ 3.11 Ordinance Prevails Over Order and State Law
 

(a) Except as provided in Section 2.7 of this code, this subchapter does not limit the power of an incorporated city, town, or village bordering on the Atlantic Ocean or Gulf of Mexico or any adjacent body of water to regulate motor vehicle traffic and prohibit littering on any beach within its corporate limits.

 

(b) If these regulatory ordinances are adopted by a city, town, or village and the ordinance conflicts with the general law of the state or with an order of the commission adopted under this subchapter, and the ordinance is consistent with policies and rules under Section 1.1 of this code, the ordinance shall control over the state law and the order, and in cases of violation, prosecution may be maintained only under the ordinance.

 

 

 

 

§ 3.12 Rights of the Public
 

The right of the public to use the public beaches defined in this subchapter is inviolate and is subject only to orders adopted by a commission under this subchapter and to ordinances enacted by an incorporated city, town, or village.

 

 

§ 3.13 Effect of Subchapter on Definition of Public Beach
 

None of the provisions of this subchapter shall reduce, limit, construct, or vitiate the definition of public beaches, which has been defined from time immemorial in law and custom.

 

 

SUBCHAPTER 4. LICENSES FOR BUSINESS ESTABLISHMENTS
 

§ 4.1. Public Policy
 

It is the public policy of this state that the state-owned beaches bordering on the seaward shore of the Atlantic Ocean and Gulf of Mexico, and any larger area extending from the line of mean low tide to the line of vegetation bordering on the Atlantic Ocean or Gulf of Mexico, if the public has acquired a right of use or easement to or over the area by the prescription or dedication or has retained a right by virtue of continuous right in the public, shall be used primarily for recreational purposes, and any use which substantially interferes with the enjoyment of the beach area by the public shall constitute an offense against the public policy of the state. Nothing in this subchapter prevents any agency, department, political subdivision, or municipal corporation of this state from exercising its lawful authority under any law of this state to regulate safety conditions on any beach area subject to public use.

 

 

§ 4.2 Findings
 

(a) The legislature finds that the operation and maintenance of business establishments at fixed or permanent locations on the public beaches of this state bordering on the seaward shore of the Atlantic Ocean or Gulf of Mexico constitute a potential public health hazard and a substantial interference with the free and unrestricted rights of ingress and egress of the public, both individually and collectively, to and from the state-owned beaches bordering on the seaward shore of the Atlantic Ocean and/or Gulf of Mexico or any larger area extending from the line of mean low tide to the line of vegetation bordering on the Gulf of Mexico if the public has acquired a right of use or easement to or over the area by prescription, dedication, or has retained a right by virtue of continuous right in the public.

 

(b) The legislature finds that a reasonable number of mobile business establishments which traverse the public beach while doing business are beneficial to the public interest and do not interfere with the free and unrestricted rights of ingress and egress of the public as provided in this subchapter.

 

 

§ 4.3 Definition
 

In this subchapter, "business establishment" means any structure or vehicle where any commodity including memberships in any private club or other similar organization is offered to the public for sale or lease but does not include any structure or vehicle where only services are offered to the public for sale.

 

 

§ 4.4 Application
 

A person who desires to operate a mobile business establishment on a public beach located outside the municipal limits of an incorporated city shall submit a written application to the county of jurisdiction.

 

 

§ 4.5 Contents of Application
 

The application shall include:

 

(1) the name and street address of the applicant;

 

(2) the commodity to be sold or leased; and

 

(3) the limits of the territory within which the mobile business establishment will operate.

 

 

 

§ 4.6 Filing Fee
 

(a) The application shall be accompanied by a filing fee in an amount determined by the county.

 

(b) The filing fee may be used by the county to pay the expenses of carrying out the provisions of this subchapter.

 

 

 

§ 4.7 Separate Applications
 

Any applicant who plans to operate more than one mobile business establishment must file a separate application accompanied by a separate filing fee for each mobile business establishment that he seeks to have licensed.

 

 

 

§ 4.8 Granting License
 

(a) On finding that the issuance of a license is consistent with recreational needs and the public welfare, and that the mobile business establishment would not create a traffic or safety hazard, and on compliance with this subchapter by the applicant, the county shall grant the license.

 

(b) The license shall be valid for a term selected by the county, not to exceed two years from the day it is issued.

 

(c) If the license is not granted, the county shall return the filing fee to the applicant.

 

 

§ 4.9 Applications Not to be Granted
 

The county shall not grant an application:

 

(1) for a business establishment located at a fixed or permanent location on a public beach; or

 

(2) that does not otherwise meet the terms and provisions of this subchapter.

 

 

§ 4.10 License Prohibition Against Glass Containers
 

(a) Each license granted under this subchapter authorizing the sale of commodities on a public beach shall include a prohibition against the sale of any commodity in a glass container.

 

(b) Any person selling a commodity in a glass container on a public beach outside the boundaries of any incorporated city shall have his rights conferred by the license immediately terminated and revoked as provided in Section 61.172 of this code.

 

 

§ 4.11 Assignment
 

No license issued under this subchapter may be assigned.

 

 

§ 4.12 Termination and Revocation of License
 

(a) The failure or refusal of the licensee to comply with the terms and conditions of a license shall operate as an immediate termination and revocation of all rights conferred in or claimed under the license.

 

(b) The termination and revocation of the license is not effective until notice is delivered by mail to the address of the licensee listed on the application for the license.

 

 

§ 4.13  Maximum Territorial Limits
 

(a) If territorial limitations are applied uniformly to all applicants seeking to operate mobile business establishments in the territory, the county may establish maximum territorial limits over which mobile business establishments may operate.

 

(b) A license to sell or lease only surfboards and related equipment may not be limited as to the territory over which the mobile business establishment may operate.

 

 

§ 4.14 Additional Standards
 

In addition to other standards provided in this subchapter, it is the intention of the legislature that the county exercise the authority delegated to it under this subchapter according to the following considerations:

 

(1) that the number of mobile business establishments licensed by the county should not constitute a substantial interference with the free and unrestricted rights of ingress and egress of the public provided in this subchapter;

 

(2) that the number of licenses issued by the county under this subchapter are sufficient to ensure free and unrestricted competition in selling or leasing of commodities to the public; and

 

(3) that no person should be allowed to operate any mobile business establishment on any public beach in restraint of trade or competition by which the person controls all or substantially all the business establishments on the public beach licensed by the county.

 

 

 

§ 4.15 Rules, Procedures, and Conditions
 

The county may establish additional rules, procedures, and conditions necessary or appropriate to carry out the purposes of this subchapter.

 

§ 4.16 Areas Exempt From Subchapter
 

This subchapter does not apply to a public beach that is within the boundaries of a state park designated by the department or to a remote beach on any island or peninsula which is not accessible by public road or common carrier ferry facility as long as that condition exists.

 

 

§ 4.17 Penalty
 

A person, who for himself or on behalf of or under the direction of another person, operates any business establishment, whether mobile or at a fixed or permanent location, on any public beach outside the boundaries of any incorporated city without first obtaining a license to operate the business establishment from the county shall be fined not less than $10 nor more than $200.

 

 

§ 4.18 Enforcement
 

At the request of a county, department game wardens will assist with enforcement of the provisions of this Act, or permits issued hereunder, along with any other state or local law enforcement entities with jurisdiction over public beaches.

 

 

SUBCHAPTER 5. PERMITS FOR MASS GATHERINGS
 

§ 5.1 Definition
 

In this subchapter, "mass gathering" means a gathering that attracts or is expected to attract more than 200 individuals who will remain at the location of the gathering for more than two continuous hours.

 

 

§ 5.2 Permit Requirements
 

(a) To protect the public health, safety, and welfare, the commission of a county bordering on the Atlantic Ocean or Gulf of Mexico or its tidewater limits, by order, may regulate mass gatherings of individuals on any beach in the unincorporated area of the county by requiring a person to obtain a permit and pay a permit fee set by the commissioners court before the person may hold a mass gathering.

 

(b) A commission that requires a permit under this subchapter must adopt procedures governing the application for and issuance of a permit under this subchapter. The commission may require the holder of the permit to take reasonable specified actions to protect the public health, safety, and welfare.

 

 

§ 5.3 Injunction
 

The county is entitled to appropriate injunctive relief to prevent the violation or threatened violation of an order adopted under this subchapter.

 

 

§ 5.4 Criminal Penalty
 

A person commits an offense if the person violates an order adopted under this chapter. An offense under this section is a Class B misdemeanor.

 

